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Pushing State v. W.R., J». beyond forcible rape?

BY CASSANDRA STAMM
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lawyers and
their clients,
the burden of
proof beyond
areasonable
doubt is like
Linus’ blanket.
The analogy is
not meant to
trivialize the concept; note that Linus’
blanket was absolutely integral to his
persona and character. Ever-present
and comforting, Linus’ blanket is also
versatile — to be used alternatively
as a bullfighter’s cape, a parachute,

a whip (remember the fastest blan-
ket in the west?), or a hammock as
the circumstances dictate. Perhaps
inevitably though, someone like Lucy
constantly tries to get rid of Linus’
blanket, even resorting to cutting
pieces of it away for her doll bed.

In various circumstances, our
legislature and courts have tried to
cut away pieces of the state’s burden
of proof beyond a reasonable doubt in
criminal cases by designating cer-
tain matters affirmative defenses the
defendant must prove by a preponder-
ance of the evidence. Thankfully, a
recent decision in this area warrants
new and reinvigorated challenges to
this practice in a number of areas.

State v. W.R., Jr.!

In State v. W.R., Jr. the Washington
State Supreme Court examined a
case of alleged forcible rape, where
the state bears the burden of proving
forcible compulsion (force overcom-
ing physical resistance or threat of

death, physical injury, or kidnapping)
beyond a reasonable doubt.? Though
consent (words or conduct indicat-
ing freely given agreement to have
sexual intercourse) is a defense to
forcible rape, our courts have held
that it is an affirmative defense with
the burden resting on the defense to
prove consent by a preponderance
of the evidence.? The result was that
the fact-finder in W.R. was simultane-
ously obligated to hold the state to
its burden of proving forcible com-
pulsion beyond a reasonable doubt
while allowing consent as a defense

crime.” As a corollary, the state can-
not require the defendant to disprove
any fact that constitutes the crime
charged.® When a defense necessarily
negates an element of the offense, it
is not a true affirmative defense and
neither the legislature nor the courts
may allocate to the defendant the
burden of proving the defense.’

The crux of the W.R., J~ court’s
reasoning was that consent negates
forcible compulsion.' In other words,
there can be no forcible compulsion
when the alleged victim consents,
because with consent there is no

There is no circumstance where a
defendant could forcibly compel an alleged
victim to engage in consensual sexual

intercourse.

only if the defendant could prove by
a preponderance the consent was
expressed with specific words or
conduct.

After denying the argument twice
over the course of some twenty-five
years, our supreme court has finally
recognized the problem with this
scheme, holding that due process
forbids burdening the defendant with
proving consent in a prosecution for
forcible rape.® In general, the due
process clauses of the Fourteenth
Amendment and our state constitu-
tion provide that the state may not
deprive any person of liberty with-
out due process.® These provisions
require the state to prove every fact
necessary to constitute a charged

resistance to overcome.!! There is
no circumstance where a defendant
could forcibly compel an alleged
victim to engage in consensual sexual
intercourse.'? For all of these reasons,
the state must bear the burden of
proving lack of consent as part of its
proof of the element of forcible com-
pulsion consistent with Due Process.!?
All of which got me thinking, for
what other defenses has the burden
of proof been impermissibly been allo-
cated to the defense?

Beyond W.R., Jr. — W.R. liR?

There are a number of statutes
purportedly allocating the burden
of proving certain defenses to the
defendant. Many of them apply to sex
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offenses!* and most of the rest are
collected in WPIC Chapter 19.” The
reasoning of W.R., Jr. appears to apply
to a number of these defenses. Given
the space constraints of this publica-
tion, I have not attempted to compre-
hensively lay out each of these argu-
ments. Rather, what follows below is
very much only a partial recitation
confined to a few crimes against life
and personal security as well as sex

of deadly force. This portion of the
defense (lack of force) negates an
element of the offense (abduction) so
lack of force cannot be an affirmative
defense.

In other areas, the due process
issues are only apparent after some
more careful parsing of the statutes at
issue. For example, a person is guilty
of felony murder in the first degree
when he or she commits or attempts

Due process would forbid allocating the
burden of showing the lack of such grounds

to the defense.

crimes meant to spark further inquiry
and argument.

Crimes against Life and
Personal Security

In some areas, the due process is-
sues seem quite obvious. For exam-
ple, a person is guilty of kidnapping
in the second degree when she or he
intentionally abducts another per-
son.'® Abduct is defined in pertinent
part as restraining a person by using
or threatening to use deadly force."”
But it is purportedly an affirmative
defense which the defendant must
establish by a preponderance of the
evidence that the defendant was a
relative of the person abducted, the
defendant’s sole intent was to as-
sume custody, and the abduction did
not include the use, intent to use, or
threat to use deadly force.'® While
it is likely permissible to make the
fact that the defendant was a relative
and intended to assume custody an
affirmative defense, there is a prob-
lem with making proof of a lack of
deadly force the defendant’s burden.
It cannot simultaneously be the state’s
burden to prove restraint through the
use or threatened use of deadly force
and the defense’s burden to show the
abduction did not include any element
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to commit a specified felony — includ-
ing arson in the first degree or rob-
bery in the first degree — and in the
course of, furtherance of, or immedi-
ate flight from the felony the defen-
dant or another participant causes the
death of another.’” Where the defen-
dant was not the sole participant, it is
an affirmative defense that the defen-
dant did not commit the homicidal act
him or herself, was not armed, and
had no reasonable grounds to believe
any other participant intended to en-
gage in conduct likely to result in death
or serious physical injury.”

But one way of charging arson in
the first degree is to allege knowing
and malicious causing of a fire or
explosion manifestly dangerous to
human life.?! In such a circumstance,
it violates due process to put the
burden of proving by a preponder-
ance that the defendant had no reason
to believe any participant intended to
engage in conduct likely to result in
death or serious physical injury, be-
cause it is the state’s burden to prove
beyond a reasonable doubt knowing
and malicious intent to cause a fire or
explosion manifestly dangerous to hu-
man life. In a case so charged, there
is arguably no circumstance where a
defendant could knowingly and mali-
ciously cause a manifestly dangerous

fire or explosion yet have no grounds
to believe there would be any conduct
likely to result in death or serious
physical injury. Due process would
forbid allocating the burden of show-
ing the lack of such grounds to the
defense.

Likewise, one means of committing
robbery is when a defendant is armed
with a deadly weapon.? In a case
charged under this prong, the defense
allowed by statute cannot depend
on the defendant’s ability to pres-
ent proof that the defendant was not
armed because it is the state’s burden
to prove defendant was armed with
a deadly weapon. For this reason,
only the state could be assigned the
burden of proving a deadly weapon in
a case so charged (as felony murder
based on robbery in the first degree
with a deadly weapon).

Sex Crimes

Not surprisingly, the legislature
and courts have been most active in
trying to cut away pieces of the state’s
burden in the context of sex offenses.
For example, a person is guilty of
indecent liberties if the person know-
ingly has sexual contact with another
when the other person is incapable of
consent by reason of being physically
helpless or mentally incapacitated.?
But it is purportedly only an affirma-
tive defense to this charge that the
defendant reasonably believed the
other person was not physically help-
less or mentally incapacitated.?* Given
the requisite mens rea of knowledge,
the burden of proving this defense
cannot be placed upon the defense
consistent with due process. Just as
there can be no forcible compulsion
when the alleged victim consents,
there can be no knowing sexual
contact with another who is physically
helpless or mentally incapacitated if
the defendant believed (reasonably or
otherwise) the other person was not
thus incapacitated.

Possession of or Dealing in Depic-



tions of a Minor Engaged in Sexu-
ally Explicit Conduct. A person
commits this crime when he or she
knowingly participates in the distribu-
tion of a visual or printed depiction of
a minor engaged in sexually explicit
conduct or possesses the same with
intent to participate in the distribution
thereof.? Though the statute defining
this offense proscribes knowing dis-
tribution and possession with intent to
distribute, the legislature has sought
to limit these elements by declaring
elsewhere it is not a defense that the
defendant did not know the age of the
child depicted unless the defendant
can prove by a preponderance the
defendant was not in possession of
any facts on the basis of which he or
she should reasonably have known
the person depicted was a minor.%
How could there be a circumstance
where the defendant could know-
ingly participate in the distribution

of child pornography and simultane-
ously not be in possession of facts

on the basis of which to conclude a
person depicted therein was a minor?
Because such a circumstance would
negate the elements of the crime, due
process forbids placing the burden of
disproving such facts on the defen-
dant. Sexual misconduct with a minor
and child molestation follow a similar
pattern, in part, at least where the
alleged means of committing the of-
fenses requires knowledge (as where
the defendant allegedly knowingly
caused a minor to engage in sexual
misconduct or molestation).*”

Custodial Sexual Misconduct.
This presents another interesting
case. A person is guilty of custodial
sexual misconduct if the person has
sexual intercourse or contact with
another when the perpetrator is a
DOC employee or police officer and
the alleged victim is a prisoner or
some similarly situated person.?
Consent is not required and no mens
rea is expressly included in the
statutory scheme.? Nonetheless, the

act of sexual intercourse or contact
arguably must have been volitional
to warrant criminal liability.** But the
legislature has effectively tried to
remove this aspect of the elements
of custodial sexual misconduct from

Minor. One means of committing the
offense of commercial sexual abuse
of a minor is paying or agreeing to
pay “a fee to a minor pursuant to an
understanding that in return there-
fore such minor will engage in sexual
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There are a surprising number of instances
where it appears the burden of proving
certain facts has been improperly allocated

to the defense.

the state’s burden of proof in some
cases, allowing a defense where the
act of sexual intercourse or conduct
resulted from forcible compulsion

by the alleged victim but only if the
defense proves the same by a prepon-
derance of the evidence.* In such a
case, forcible compulsion negates a
volitional act of sexual intercourse or
contact. Under the reasoning in W.R.,
Jr. the state alone should bear the
burden of proving a volitional act of
sexual intercourse or contact that was
not the product of forcible compulsion
by the alleged victim.

Commercial Sexual Abuse of a

conduct.” At the same time, by
statute, it is purportedly not a defense
that the defendant did not know the
alleged victim’s age unless the defen-
dant can prove by a preponderance

a bona fide attempt to ascertain the
true age of the minor through official
identification.* But does not lack of
knowledge of the alleged victim’s age
necessarily negate any understand-
ing that the agreement was pursuant
to an understanding that in return
therefore some minor would engage
in sexual conduct? It offends due
process to require the defense to
prove a bona fide attempt to establish
the alleged victim’s true age when the
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state should solely bear the burden of
proving an understanding the pay-
ment agreement was understood as
an agreement for sex with a minor.

Communication with a Minor for
Immoral Purposes. This is similarly
situated. A person can only be guilty
of communicating with a minor for
immoral purposes if that person com-
municates with a minor or someone
believed to be a minor for an immoral
purpose of a sexual nature.* Since
communication of all sorts of sexual
natures is allowed between adults,
how can the communication at issue
be proven to have been for an immor-
al purpose without proof the defen-
dant believed the other person was

a minor? Though the answer might
seem obvious, by statute it purported-
ly is not a defense that the defendant
did not know the other person was a
minor unless the defendant can prove
she or he made a bona fide attempt
to ascertain the true age of the minor
by requiring production of official
identification.*

It is a wonderful thing when a new
case causes us to rethink old issues
with a fresh perspective — like when
you figure out your favorite and best
blanket is also a pretty handy bull-
fighter’s cape. There are a surprising
number of instances where it appears
the burden of proving certain facts
has been improperly allocated to the
defense. Each one of these encroach-
ments on the burden of proof is seri-
ous and bears at least a second look
based on the recent decision in WR.,
Jr. By the time of publication, I will
have hopefully begun litigating the
issue in the context of the commercial
sexual abuse of a minor statute. I look
forward to seeing this issue pressed
in other contexts as well. (L]

Cassandra L. Stamm is in private
practice in Seattle and handles crimi-
nal cases at all stages in federal and
state courts. She has been recognized
by the Washington Supreme Court’s
Capital Counsel Panel as qualified
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a graduate of the UW School of Law,
and her prior experience includes stints
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